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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MORRI SON, Judge: In Decenber 2004 Wendy W Bozi ck (Bozick)
and her husband filed a joint incone tax return for the year
2003. Bozick later asked the Internal Revenue Service (IRS) to
relieve her of joint incone tax liability. The IRS denied her

request. Bozick filed a petition with the Court chall enging the
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RS denial.! The factual issues about which Bozick and the IRS
di sagree are: (1) Wether Bozick had reason to know that her
husband woul d not pay the 2003 liability at the tinme she signed
the joint return; (2) whether Bozick will suffer economc
hardship if she is not relieved of joint incone tax liability;
(3) whether the failure of the couple to pay their 2003 tax
liability created a significant benefit to Bozick; and (4)
whet her Bozi ck nade a good-faith effort to conply with the
Federal incone tax laws in the tax years after 2003.
FI NDI NGS OF FACT

Bozi ck’ s husband, Gary Bozick, died on April 22, 2006. Gary
Bozi ck was a personal injury defense |lawer. \While her husband
was alive, Bozick did not performsignificant work outside the
honme. She did not handle the finances. She had no bank
accounts. She was not allowed by her husband to use a credit
card. She was not allowed to open the mail. Her only
interaction with the financial aspects of the household was to
buy groceries with noney her husband gave her in the form of
hundred-dol lar bills. Bozick had a 2-year college degree.

I n 2001 Bozi ck’s husband was di agnosed with | eukem a.

Shortly afterwards, her husband transferred ownership of their

At the tine she filed her petition, Bozick resided in
Illinois. Unless otherwise indicated, all section references are
to the Internal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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house fromjoint tenancy to sole ownership in Bozick s nane.
From 2001 t hrough 2003 her husband s synptons subsi ded and he
rel apsed at least twice. Despite the synptons of the disease,
her husband continued to work in 2003. He had a stem cel
transpl ant in Decenber 2003.

Bozi ck earned only $1,025 in wages in 2003. Her husband
ear ned about $460,000 fromhis |law practice that year according
to the tax return the Bozicks would eventually file.

Bozi ck was under the inpression that the 2003 i ncone tax
return was due in Cctober 2004. As this date approached, Bozick
feared that her husband m ght not prepare their incone tax
return. Therefore, she filed a separate return. \When her
husband found out, he became furious. He told her that filing
separately rather than jointly would cost the famly $17, 000.
Bozi ck’ s husband then had the joint return prepared. He had
Bozick sign it without giving her a chance to examne it. The
return, filed on Decenber 24, 2004, showed that the couple had a
tax liability of $137, 453.

Nei t her of the Bozicks filed a return for 2004. Bozick
filed a separate return for 2005. For the tax year 2006 Bozick
testified that her tax return was mailed to the IRS. She
i ntroduced a copy of the 2006 return into the record as Exhibit
25-P. However, the IRS internal records do not show a 2006

return was received. For 2007 Bozick filed a return.
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Bozi ck’s husband’ s law firm broke up in Decenber 2005.

Bef ore then, Bozick’s husband owned assets through his law firms
pension plan. After the law firm broke up, he transferred assets
to a section 401(k) account. In July 2005 Bozick petitioned for
a divorce.

In April 2006 Bozick’s husband died of |eukem a. Bozick
recei ved $750, 000 in proceeds fromher husband s |ife insurance
policy.

I n February 2007 Bozick submtted to the IRS a Form 8857,
Request For I nnocent Spouse Relief, and a Form 12510,
Questionnaire for Requesting Spouse. In these docunents Bozick
requested relief fromthe 2003 joint inconme tax liability.

In July 2007 the IRS sent a letter to Bozick stating that
she did not qualify for section 6015(f) relief. The letter said
t hat Bozick had failed to show that it would be unfair for her to
be held jointly liable; that Bozick did not prove that she had a
reason to believe, at the tinme she signed the return, that the
tax woul d be paid; and that Bozick did not prove that she would
suf fer econom c hardshi p.

The section 401(k) account renai ned unclainmed after the
death of Bozick’s husband. Then, in the sumrer of 2008, the IRS
sei zed the section 401(k) account to pay the 2003 joint tax
liability. The amount in the section 401(k) account was

$145,000. After the section 401(k) account was seized, the
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anount owed in penalties and interest was $106,000. This is the
anount that Bozick will be required to pay if she is denied
relief fromjoint liability.

Bozi ck has three children, two of whomlive with her in the
house that she owns. Bozick is attenpting to sell the house.

She reduced the offering price from $845,000 to $649, 000. |If

Bozi ck sells the house at the reduced price, she will receive
$100, 000 after paying off the nortgage. Bozick is having
difficulty maki ng ends neet. She works at Target for $8 per

hour. She cannot afford to set the thernostat of the house above
50 degrees. Her nortgage paynents are $4,600 per nmonth. O the
$750,000 in life insurance proceeds that Bozick received, she had
only $300,000 left at the tinme of trial.

We conducted a trial at which Bozick testified. The parties
filed a stipulation of facts, and we incorporate that stipulation
into our findings of fact.

OPI NI ON

A spouse may be relieved fromjoint and several tax
l[Tability under section 6015(f) if, taking into account all the
facts and circunstances, it is inequitable to hold the spouse
liable. The spouse requesting relief generally bears the burden

of proof. See Rule 142(a); At v. Comm ssioner, 119 T.C. 306,

311 (2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004). It is

uncontested that Bozick satisfies the threshold conditions of
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Rev. Proc. 2003-61, sec. 4.01, 2003-2 C. B. 296, 297-298. But
Bozick fails to qualify for relief under Rev. Proc. 2003-61, sec.
4.02, 2003-2 C.B. at 298, because, as we explain |later, Bozick
had reason to know the 2003 liability would not be paid. Under
t hese circunstances, Bozick is entitled to relief only if she
nmeets the alternative facts-and-circunstances test that is set
forth in Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298-299.

See Nihiser v. Conm ssioner, T.C. Mnop. 2008-135. Under this

test, we look to a “nonexclusive list of factors” to determ ne
whet her “it is inequitable to hold the requesting spouse |iable”:
(1) Whether the requesting spouse is separated or divorced from
t he nonrequesti ng spouse; (2) whether the requesting spouse knew
or had reason to know that the other spouse would not pay the
l[Tability; (3) whether the requesting spouse would suffer
econom ¢ hardship if not granted relief; (4) whether the

nonr equesti ng spouse has a |l egal obligation to pay the
outstanding tax liability pursuant to a divorce decree or
agreenent; (5) whether the requesting spouse received a
significant benefit from nonpaynment of the tax liability; and (6)
whet her the requesting spouse has made a good-faith effort to
conply with the tax laws for the tax years follow ng the year to
whi ch the request for such relief relates. W consider al

rel evant facts and circunstances in determ ning whether the

taxpayer is entitled to innocent spouse relief. Porter v.
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Comm ssioner, 132 T.C. __, _ (2009) (slip op. at 12-13). W may

consi der evidence introduced at trial even if it was not included

in the adm nistrati ve record. Porter v. Commi ssioner, 130 T.C.

115, 117 (2008). In determning whether relief is justified, we
give no deference to the IRS determ nation that Bozick was not

entitled to relief. See Porter v. Comm ssioner, supra at _ (slip

op. at 12).

1. Section 4.03 Factors

a. Marital Status

Respondent concedes that because Gary Bozick was dead at the
time the RS made its innocent spouse determ nation, this factor
wei ghs in favor of granting relief.

b. Knowl edge or Reason To Know

Respondent argues that Bozick knew or had reason to know
t hat her husband woul d not pay the 2003 incone tax liability when
she signed the joint return in 2004. Respondent therefore
contends that this factor weighs against relief. Bozick
testified that she did not know and did not have reason to know
t hat her husband woul d not pay the incone tax liability. G ving
due regard to her testinony, we are not persuaded by it. Bozick
had reasons to know that the tax liability would not be paid:
(1) Her husband’'s failing health; (2) his credit card debt; (3)
and his ganbling problem Bozick herself recognized these

reasons just 6 nonths after filing the joint return. Her July
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2005 petition for divorce said that her husband was incapabl e of
payi ng his Federal inconme tax liability. She clained:

[ Gary Bozick] has for sone long tinme been diagnosed with
term nal cancer and his life expectancy is very short;
nevert hel ess, he has shown by his behavior his absolute

di sregard for the financial security of his wfe or children
inthat * * * [Gary Bozick] regularly, perhaps daily,

i ndul ges in ganbling by which he has exhausted his incone,
his credit, all or nost of the equity in the marital hone
and a substantial amount of his retirenment funds.

And:
* * * [Gary Bozick] * * * is far behind in paying incone
taxes, rarely, if ever, pays quarterly taxes and does not
have taxes withheld fromhis incone fromhis law firm
And:

Further, if * * * [Gary Bozick] is not restrained from
changing his life insurance beneficiary and from encunberi ng
the policy and he dies while this action is pending,
Petitioner will be left with incone tax bills but with no
resources fromwhich to satisfy those bills * * *

This factor weighs against relief. Aso, we find that it
was unreasonabl e for Bozick to believe that her husband coul d pay
the tax liability, a fact that precludes Bozick from satisfying
t he second el ement of the safe harbor test of Rev. Proc. 2003-61
sec. 4.02(1)(b) (“requesting spouse nust establish that it was
reasonable * * * to believe that the nonrequesting spouse woul d
pay”) .

C. Econom ¢ Har dship

Respondent argues that Bozick woul d not experience economc

hardship if she were denied equitable relief. Respondent



- 9 -

therefore contends that this factor wei ghs against relief.
Bozi ck argues that she woul d experience econom ¢ hardship.

Bozick’s nonthly bills far exceed her nonthly income. She
earns $700 per nmonth in wages. She also earns $800 per nonth in
annuity paynents, but these paynments will stop in 2010. Her
nortgage is $4,600 per nonth. She pays nobney to support her
di sabl ed nother. She pays utility bills of at |east $700 per
nmonth. She pays health insurance bills of $600 per nonth. She
pays $380 for gas and insurance for her car.

On the other hand, Bozick has fairly substantial assets.
She owns noney market accounts that are worth $300, 000. She has
a house worth perhaps $100, 000 after deducting the nortgage.
Thi s $400,000 in net worth nmust be bal anced agai nst her | ow wages
and few remai ning years in which to earn incone. Analyzing
Bozick’s living expenses is also conplicated by the fact that
Bozi ck’s $4,600 nonthly nortgage obligation is unaffordable, that
she is therefore attenpting to nove into a nore affordabl e house,
and that after she noves her housing costs will go down. Even
after a reduction in housing costs, her nonthly budget wll still
be in a large deficit. The result will be that her net worth
wi |l gradually be depleted until she has nothing left to support
herself after retirenment. Accounting for all of this, we find
that econom c hardship is a “neutral” factor, weighing neither

for or against relief. See O Meara v. Conm ssioner, T.C Meno.
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2009-71 (neutral factor: the requesting spouse had $521, 600
col l ection potential and $284,569 in assets and was 80 years

old); cf. Sunleaf v. Comm ssioner, T.C Meno. 2009-52 (positive

factor: the requesting spouse, a disabled 70-year-old, had
al ready sold her hone and noved into nobile home worth 10 percent
of the house).

d. Legal Obligation of Nonrequesting Spouse

Respondent contends that this factor is neutral because
Bozi ck presented no evidence that her husband had a | egal
obligation to pay the joint tax liability pursuant to a divorce
decree or agreenment. W agree.

e. Si gni ficant Benefit

Respondent argues that Bozick benefited significantly from
the unpaid liability, and that therefore this factor weighs
against relief. Respondent argues that alternatively, even if
Bozick did not significantly benefit, this factor should be
categorized as “neutral” rather than “positive”. Bozick argues
that she did not benefit significantly fromthe unpaid liability.
We agree with Bozick. By the time that the 2003 unpaid tax
liability was due (at various tinmes during 2003 and 2004), Bozick
and her children were receiving only normal support from Bozick’s
husband.

Respondent argues that Bozick benefited fromthe nonpaynent

because she received $750,000 in life insurance proceeds after
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her husband died in 2006. But Bozick received these proceeds
because her husband paid for the Iife insurance policy throughout
his lifetinme, not because he refused to pay the 2003 i ncone tax
ltability. This factor is positive, weighing in favor of relief.

f. &ood-Faith Effort To Comply Wth Federal |ncone Tax
Laws

Respondent argues that Bozick did not make a good-faith
effort to conply with the Federal incone tax |laws for the tax
years after 2003. Respondent therefore argues that this factor
IS negative. Bozick argues that she nmade such efforts.

Bozick did not file a tax return for 2004; she filed one for
2005; she did not file a return for 2006; and she filed one for
2007. Athough it is not entirely clear fromthe record why
Bozick failed to file returns for 2004 and 2006, it is likely
that her failure to file a return for 2004 was due to
i nterpersonal issues with her dying husband and that her failure
to file a return for 2006 was due to a m scomuni cation with her
accounting firm This factor is neutral.

2. VWhet her Bozick Is Entitled to Relief

O the factors listed in Rev. Proc. 2003-61 sec. 4.03, two
factors support relief (marital status and | ack of significant
benefit), one factor weighs against relief (know edge or reason
to know) and three factors are neutral (econom c hardship,
nonconpl iance with tax | aws, and nonrequesti ng spouse’ s | egal

obligation). 1In addition to these six factors, we are al so



- 12 -
entitled to consider other factors. It weighs in favor of relief
t hat Bozick signed a joint tax return only after having been
br owbeaten into doing so by her husband and after having filed a
separate return. All facts considered, we determne that it is
fair for Bozick to be relieved of joint inconme tax liability for

2003.

Decision will be entered for

petitioner.



